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(CC) applied for a position as a cabin attendant at South African Airways, and at the end of a four-stage selection procedure he was one of only twelve remaining suitable candidates identified by the SAA for appointment. However, the appointment was subject to undergoing a pre-employment medical examination which included a blood test for HIV/AIDS. While the medical examination found the appellant to be clinically fit and suitable for employment, the blood test showed that the appellant was HIV positive. SAA consequently informed the appellant that he could not be employed as a cabin attendant because of his HIV-positive status.
SAA defended its decision and employment policy, contending that no person who is HIV positive can work as a cabin attendant since the SAA flight crew must be fit to travel world-wide and must be fit to be vaccinated against various ailments, including yellow fever, a vaccination to which HIV-positive people do not react too well, and consequently cannot receive. Without the vaccination, HIV-positive cabin crew members would be at risk of contracting yellow fever and they would pose a risk of transmitting it to others, including the passengers. In addition, it was argued that HIV-positive persons are also at risk of contracting opportunistic diseases and that this also posed the risk of transmitting the diseases to others, including passengers.
The High Court 30 agreed with the decision made by the SAA and found that the employment practice of the SAA was based on considerations of medical safety and operational grounds that did not exclude persons with HIV from employment in all positions within SAA, but only from cabin-crew positions. It was also found that the employment practice was aimed at achieving a worthy and important societal goal.
31
The Constitutional Court found, however, based on the medical evidence, that an asymptomatic HIV-positive person could indeed perform the work of a cabin attendant competently and that any hazards to which an immunocompetent cabin attendant might be exposed to could be managed by counselling, monitoring, vaccination and the administration of the appropriate antibiotic prophylaxis if realistic factor impacting on that person's health and potentially also on his/her job. 38 However, both the applicant and his medical expert contended that the applicant was in excellent health, as he consistently adhered to a proper treatment regime, his
CD4 count was at all times exceptionally low and his viral load was at such a low level as to be indetectable. It was also submitted that the applicant was able to perform his duties at all material times. 39 The court agreed with this and found that the respondent's primary concern was indeed the applicant's HIV status and that it was the sole reason for his dismissal. Based on the evidence, it was clear that the applicant had no medical or physical impediment preventing him from performing his duties and it was also evident that the applicant had acquitted himself well in a strenuous and demanding job. 40 The applicant's good health and ability to perform his duties at all material times were consequently the decisive considerations in this judgement.
It is evident from the discussion above that pre-employment HIV testing and the mandatory disclosure of an employee's HIV status will be warranted only in exceptional circumstances where existing legislation allows for it, or where it is justifiable in the light of medical facts, employment conditions, social policy, the fair distribution of employee benefits, or the inherent requirements of the particular job/position. This thorough protection of HIV positive individuals' right to privacy in the workplace is indeed necessary, as unfair discrimination against HIV-infected employees is rife, and further stigmatisation -that HIV-infected persons are a risk at the workplace in particular and for communities at large -should be avoided as far as possible. In the landmark case of Jansen van Vuuren v Kruger 42 a medical practitioner had disclosed the HIV status of his patient -after an explicit request by the patient to keep the information confidential -to other health practitioners during the course of a game of golf. The patient/plaintiff instituted proceedings claiming that the medical practitioner owed him a duty of confidentiality in regard of their doctorpatient relationship and regarding any knowledge of the plaintiff's medical and physical condition. The plaintiff argued that he had suffered an invasion of privacy and had been injured in his rights of personality. The medical practitioner, however, argued that the disclosure had been made on a privileged occasion, that it was the truth, and made in the public interest, and that it was objectively reasonable in the public interest in the light of the boni mores. The medical practitioner contended that he had a social and moral duty to make the disclosure to the other health practitioners and that they had a reciprocal social and moral right to receive the information and apply due diligence when again dealing with or treating the plaintiff.
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In this case it was highlighted that a sense of the importance of maintaining confidentiality about the information acquired in a medical practitioner's professional capacity even predated Hippocrates and should always be honoured at all costs.
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This is important not only to protect the privacy of patients but it is also the only the necessary consent had been obtained since nothing in the report indicated that it was confidential. The applicants, however, argued that their rights of personality, privacy, dignity and psychological integrity had been violated as a result of the disclosure, and that they had suffered damages.
Justice Madala from the Constitutional Court held that the lack of respect for private medical information and its subsequent disclosure might result in fear, jeopardising an individual's right to make certain fundamental choices that he/she has a right to make. 48 Especially with regard to the disclosure of an individual's HIV/AIDS status, the court held that confidentiality was important as it would encourage individuals to seek treatment and divulge information encouraging disclosure of HIV, and that it might also result in the improvement of public health policies on HIV/AIDS. 49 Medical information was furthermore not only private and confidential while in the hands of health care personnel. People continued to have a direct interest to control information about themselves and to keep it confidential. Thus, although the applicants had given their consent to take part in the clinical trial and in the consequent enquiry that was held, they certainly had not given consent for their names to be published in a book having a wide circulation throughout South Africa.
50
The doctor-patient relationship is possibly one of the most important relationships that can come into being between any two people. The relationship is based on trust, morality and respect, and it is vital to the quality of the care provided as well as to the outcomes and relative success of the specific medical intervention and treatment. 51 This duty of medical practitioners to respect the confidentiality of their patients is both an ethical and a legal duty and extends even beyond the limits of the relationship between patient and medical practitioner. It was evident from the judgment in the case of NM v Smith that it can never be assumed that others are allowed access to private medical information once it has left the hands of authorised physicians and other personnel involved in the facilitation of medical care. 53 In the latter case a woman, six months pregnant, consulted with the medical practitioner whom she wanted to deliver her baby. During this consultation a blood sample was taken. At a follow-up consultation the patient and her husband enquired about the blood test and the account they had received for it as the account made mention of HIV Elisa and they wanted to know whether the blood test had anything to do with HIV/AIDS. The medical practitioner denied that the blood test was for HIV and offered to take it up with the pathologists who conducted the test and had sent the account. However, after the patient's baby was stillborn the medical practitioner informed her that the blood test taken during the first consultation was indeed for HIV testing and that she was HIV positive. The medical practitioner also stated that her baby had been HIV positive and that it was the reason for the baby's stillbirth. In this case the conduct of the medical practitioner was questioned as illegal and unethical, it was alleged that he had performed an unauthorised HIV test on both the patient and the baby, that he had not provided the requisite counselling before and after the HIV test, he had not disclosed the outcome of the test as soon as it became known to him, and he had not advised, acted and provided treatment to reduce the risk of mother-to-child HIV transmission. It was also asked if the medical practitioner had the requisite consent from the patient to inform her husband of her HIV-positive status. 54 The medical practitioner, however, defended his conduct on the grounds that the patient's right to security in and control over her body in terms of section 12 (2) taken into consideration. It is furthermore emphasised in the guidelines that the decision is to be made with great care and that consideration is to be given to the rights of all of the parties concerned. The guidelines include recommendations to guide the health care worker through the decision-making process, as well as the procedure to be followed before the disclosure of the information to the intimate partner.
The pre-disclosure procedure (in terms of the HPCSA guidelines) basically entails that the patient is counselled and that the importance of disclosure to the intimate partner is emphasised, as well as the behavioural changes the patient is required to make. Support must be offered to the patient throughout the disclosure process and only if the patient continues to refuse to disclose his or her status to the intimate partner himself or herself is the healthcare practitioner allowed to disclose the HIV status of the patient to the intimate partner without the patient's consent. However, the patient must be informed by the healthcare practitioner of this action, it must be explained to the patient that it is the healthcare practitioner's ethical duty to divulge the information, and the patient must also be counselled on the possible adverse consequences of the disclosure.
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The South African Medical Association (SAMA), however, provides for stricter guidelines re the disclosure of a patient's HIV/AIDS status to an intimate partner, and it is evident from these stricter SAMA provisions that the primary duty of the healthcare practitioner lies with the patient and not the patient's intimate partner(s).
In terms of the SAMA guidelines the healthcare practitioner may breach the confidentiality of a patient only if the partner of that patient is clearly identified, there is a real risk that the partner will be infected, and there is no other way to protect the partner other than to disclose the patient's HIV/AIDS status. 65 Where the patient reasonably believes that the disclosure of his/her HIV/AIDS status entails a 64
Roehrs 2009 SALJ 379-380. risk of harm, the healthcare practitioner's primary duty will be to protect the patient and not disclose his/her HIV/AIDS status at all.
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Yet, irrespective of whether the HPCSA or SAMA guidelines are followed, it is clear that if the healthcare worker ultimately decides to make the disclosure against the patient's wishes, the healthcare worker must do so after explaining the situation to the patient, and the healthcare worker must then also accept full responsibility for the decision made and the action taken. by the alleged offender, that the victim may have been exposed to the body fluids of the alleged offender, and that no more than 90 calendar days have elapsed from the date on which it is alleged that the offence in question took place, the magistrate must order that the alleged offender undergo an HIV test and that the results of this test be disclosed in the prescribed manner to the victim or interested person acting on behalf of the victim, as well as to the alleged offender.
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An alleged offender who fails or refuses to comply or avoids complying with an order to undergo a compulsory HIV test is guilty of an offence and is liable on conviction to a fine or imprisonment for a period not exceeding three years. 77 Any person who, with malicious intent, lays a charge with the SAPS in respect of an alleged sexual offence and makes an application in terms of section 30(1) with the intention of ascertaining the HIV status of any person is also guilty of an offence and is liable on conviction to a fine or imprisonment for a period not exceeding three years.
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In terms of section 32 of the Act, an investigating officer may also apply for the compulsory HIV-testing of an alleged offender and in this instance the type of crime that the offender allegedly committed is not confined to a sexual offence. Instead it includes any offence in which the HIV status of the offender may be relevant for the purposes of investigation or prosecution. If the magistrate in such an instance is satisfied that there is prima facie evidence that a sexual offence or other kind of offence has been committed by the offender and that an HIV test would appear to be necessary for the purposes of investigating or prosecuting the offence, the magistrate must order that the alleged offender undergo the HIV test.
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The fact that an order for the HIV testing of an alleged offender has been granted in terms of sections 31 and 32 of the Act may be communicated only to the victim and/or interested person(s), the alleged offender, the investigating officer, the value to the victim, as the test result will be negative despite the perpetrator's positive status.
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Thus, victims of sex crimes should always use PEP as soon as possible after an attack and should definitely not wait for the outcome of the legal procedures described above. 86 The serious infringement of these mandatory provisions on a suspect's rights to be presumed innocent and the right to privacy and confidentiality is certainly debatable in the light of the uncertain value that the test results may hold for the victims of sex crime. Control and Prevention (CDC) focus specifically on the prevention of the transmission of HIV and the hepatitis B virus from healthcare workers to patients. These guidelines, however, have been criticised on the grounds that they discriminate against practitioners without really contributing to and serving the best interests of patients. 92 The guidelines issued by the Health Professions Council of South Africa (HPCSA) for the management of patients infected with HIV or AIDS also provide for the management of infected practitioners. These guidelines contain recommendations with regard to such a practitioner's continuation in practice, the disclosure of his/her status, and the need to seek medical treatment and counselling.
With regard to the disclosure of such a practitioner's status, the guidelines place no duty or obligation on the practitioner to disclose. 93 Similarly, the guidelines of the South African Medical Association also place no obligation on HIV-positive practitioners to disclose their status to patients, employers or co-workers. It is only recommended for HIV-infected practitioners to consider modifying their practice so as not to place patients at risk.
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It is argued that a patient's knowledge of a practitioner's HIV-status would not be in the patient's best interest as it might deter patients from undergoing certain necessary treatments which they believe might put them at risk, or it might deter patients from consulting HIV-infected practitioners simply because the practitioner is HIV-positive and not because of any doubt of the practitioner's skills and expertise. Although the early disclosure of a child's HIV status holds therapeutic value -in that the child will understand the risks and will generally cooperate in the treatment -it is advised that very young children under the age of 5 years or children with a developmental delay, or with poor intellectual capabilities, and/or children with severe emotional disturbances not be informed of their status. Such children should rather be assessed periodically and the information should be disclosed only if their circumstances change for the better. 118 The American Academy of Paediatrics furthermore emphasises the role of counselling before and after the disclosure, that the disclosure is individualised in order to meet the specific child's needs, and that the information provided must correspond with the specific child's cognitive ability, 
Conclusion
The non-consensual or inappropriate disclosure of another person's HIV/AIDS status may put the infected individual at great risk of human rights violations, including rejection, ostracism, unfair discrimination, the disruption of family relations, violence, sexual abuse or abandonment. 145 It may also affect the individual's employment, whether he/she may become a member of a medical aid scheme, life insurance, bonds and the general quality of life. Respect for a person's right to privacy and confidentiality (in the latter instance where information was disclosed in a special relationship between parties) therefore remains -irrespective of the particular context -the most important consideration in the treatment and management of HIV/AIDS. Not only does the preservation of confidentiality protect the privacy of the patient, but it also secures public health in general, as health practitioners will largely be discredited when patients trust and confidentiality is breached. 146 It is only with due regard to the privacy and autonomy of those infected or suffering from HIV/AIDS that we will be able to encourage those individuals to seek treatment and to disclose their HIV status themselves.
It is also due to the lack of standardised guidelines on the modalities of managing HIV disclosure in different contexts that patients' rights to privacy, autonomy and confidentiality should be used as the primary parameter in the disclosure of HIV/AIDS statuses. 147 The right to privacy in South Africa is protected as an independent personality right in section 14 of the Constitution. Privacy is also included within the concept dignitas, and is closely intertwined with the right to bodily and psychological integrity. 148 Privacy is, moreover, closely related to the concept of identity and it has been held that the right to privacy is not based on a notion of the unencumbered self but actually on the notion of what is necessary to have one's own autonomous identity. 
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